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                                                                                            G.R. No.525/2012 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                   

          

G.R. Case No.525/2012 

             (U/S-457/380/34 of I.P.C) 

                

 

State of Assam 

       --------Prosecutor 

     -VS- 

     

1. Md. Jainal Ali 

    S/o Md. Samsul Ali 

    R/o Vill-No.2 Sikramari 

    P.S. Kalaigaon 

    Dist. Udalguri 

    2. Md. Abdul Ali 

    S/o Lt. Muskul Ali 

    R/o Vill-No.1 Sikramari 

    P.S. Kalaigaon 

    Dist. Udalguri 

       ---------Accused persons  
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Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, Asstt. P.P.  

Advocate for the accused: Mr. T. Boro             

Evidence recorded on: 6.5.15/18.6.15/20.7.15/13.10.15/13.11.15 

Argument heard on: 23.2.2016  

Judgment delivered on: 29.2.2016  

 

JUDGMENT 

1. The prosecution story in brief is that the informant Pran Kumar Debnath, 

who is a businessman, had been dealing in business of Mobile, Computer, 

Home Theatre, CD, DVD etc. in a rented room at No.1 Singrimari 

Kalaigaon Town. In the night of 1.5.2015 some unknown thief allegedly 

entered into his shop by opening one ring and by breaking the other ring 

of the door and had stolen the below noted articles: 

(1) Computer set 1 number---------Rs.30,000/- 

(2) Home Theatre 4 piece-----------Rs.12,000/- 

(3) Mobile 45 numbers---------------Rs.90,000/- 

(4) CD, DVD 5 numbers--------------Rs.7,000/- 

(5) Inverter 4 numbers---------------Rs.4,500/- 

Rs.1,43,500/- 

2. To the aforesaid effect the informant lodged a written F.I.R. before the 

O/C-Kalaigaon P.S. on 2.5.2011, which was registered as Kalaigaon P.S. 

Case No.28/2011, U/S-457/380 of IPC and duly investigated into. After 

completion of investigation finding sufficient prima facie materials the I/O 

submitted charge sheet against accused Sankar Debnath, Jainal Ali and 

Abdul Ali under said sections of law. Hence, this case. 
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3. Before going to discuss about other aspects of the case, it is worthwhile 

to point out that vide order dated 14.08.2014 accused Sankar Debnath 

and Abdul Ali were declared proclaimed absconders. Other accused Jainal 

Ali had been regularly appearing before the court. Subsequently, accused 

Abdul Ali also appeared and contested the case. On the other hand 

accused Sankar Debnath is still considered to be proclaimed offender in 

view of order dated 14.08.2014. Therefore, the case is proceeding against 

accused Jainal Ali and Abdul Ali alone and this judgement shall have 

effect only against them. 

4. In due course copies of relevant documents were furnished to accused 

Jainal Ali and Abdul Ali as per Section-207 of CrPC. After hearing both 

sides on the point of charges my learned predecessor framed charges 

U/S-457/380 of IPC against aforesaid two accused. Then, the particulars 

of charges were read over and explained to which they pleaded not guilty 

and claimed to be tried. Thus, the case proceeded for trial.  

5. POINTS FOR DETERMINATION: 

(1) Whether the accused persons on 1.5.2011 had committed 

lurking house trespass by night in order to commit theft in the 

shop of informant Pran Kumar Debnath in furtherance of their 

common intention and thereby committed an offence 

punishable U/S-457/34 of the Indian Penal Code; and within 

my cognizance? 

(2) Whether, on or about the same day, time and place the 

accused persons committed theft in the shop of the informant 

in furtherance of their common intention and had taken away 

a Computer set worth Rs.30,000/-, 4 piece Home Theatre 

worth Rs.12,000/-, 45 Mobiles worth Rs.90,000/-, 5 numbers 

of CD, DVD worth Rs.7,000/-, 4 inverters worth Rs.4,500/- and 

thereby committed an offence punishable U/S-380/34 of the 

Indian Penal Code, and within my cognizance? 

6. The prosecution examined as many as 5(five) witnesses and exhibited 

four documents related to the case. Out of the five prosecution witnesses, 
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PW-1, PW-2, PW-4 and PW-5 were cross-examined by the defence. On 

the other hand the defence declined to cross-examine PW-3. After closure 

of prosecution evidence statement of the accused persons were recorded 

U/S-313 CrPC. The accused persons pleaded complete denial but declined 

to adduce defence evidence.  

7. I have heard arguments from learned advocate of both sides, learned 

Asstt. P.P. Mr. Dipak Dahal for the prosecution and learned Mr. Tarun 

Boro for the accused persons. I have also gone through the case record 

and other materials available very minutely.  

8. At the time of argument learned defence counsel Mr. Boro submitted 

that the articles were seized from the custody of Sankar Debnath. On the 

other hand the evidence of prosecution witnesses are completely silent 

regarding involvement of accused Jainal Ali and Abdul Ali. Therefore, 

learned Mr. Boro prays for acquittal of both the aforesaid accused 

persons from charges in this case. Contrary to the submission of learned 

defence counsel, learned Asstt.P.P. Mr. Dahal submitted that the 

prosecution witnesses could not reveal wherefrom the present accused 

persons were arrested. He further submitted that the I/O who conducted 

the investigation could not be examined by the prosecution. In his place 

PW-5, who submitted charge sheet could be examined. According to Mr. 

Dahal PW-5 is a competent witness and so merely non-examination of 

the I/O who conducted the whole investigation is not fatal for the 

prosecution. In view of above it is prayed that the accused persons be 

punished in accordance with law. 

9. I have given due consideration to the rival submissions of both sides and 

very carefully scrutinized the materials available in the record.     

DISCUSSION, DECISION AND REASONS THEREOF: 

10. The allegation against the accused persons is committing offence of 

lurking house-trespass by night in the shop of informant Pran Kumar 

Debnath as well as committing theft of a Computer set worth Rs.30,000/-

, 4 piece Home Theatre worth Rs.12,000/-, 45 Mobiles worth Rs.90,000/-, 

5 numbers of CD, DVD worth Rs.7,000/-, 4 inverters worth Rs.4,500/-. 
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11.  Now, let me see what the prosecution witnesses deposed in their 

evidence. PW-1 in his evidence deposed that four years prior to giving 

evidence before the court on 6.5.2015, one day in the morning his 

landlord Ranjit Debnath informed him over telephone that the lock of his 

shop was broken. Getting information he came there and informed the 

matter to police. According to him one computer, 40 numbers of mobile 

handsets, 100 CDs of different films and 5 home theatres had been stolen 

from his shop. Later on, during the course of investigation police 

recovered two home theatres from accused Sankar Debnath. Another 

person named Jainal was arrested by police. In support of his case he 

exhibited his F.I.R. as Ext.1 where he put his signature as Ext.1 (1). He 

also exhibited the seizure list as Ext.2 where he put his signature as Ext.2 

(1). At the time of cross-examination this witness expressed ignorance 

about the identity of the person who committed the theft. 

12.  PW-2 in his evidence deposed that he knows the informant but does not 

know the accused persons. He deposed that the articles had been stolen 

from the shop of the informant but during cross-examination expressed 

his ignorance who committed the theft. 

13.  In the same way PW-3 in his evidence deposed that about 3/4 years 

prior of giving evidence in the court on 20.7.2015 one day in the morning 

he found many people standing in front of the shop of Pran Kumar 

Debnath and his house. He saw that the lock of the shop was broken. 

This witness also deposed that he came to know from the informant that 

one laptop and some mobile handsets had been stolen. Later on police 

came to the place of occurrence. 

14.  On the other hand in his evidence PW-4 deposed that he knows the 

informant as the informant’s shop is located adjacent to his house. He 

also deposed that prior to 3/4 years of giving evidence in the court on 

13.10.2015 one day in the morning hour the owner of the shop premises 

called him. The owner of the shop showed the broken locks of the shop 

house and also the door in open condition. He deposed that the articles of 

the shop were lying scattered. Later on he came to know that one laptop, 

one mobile handset and some other articles had been stolen. However, 
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this witness also expressed his ignorance regarding the persons involved 

in the crime. 

15.  A bare comparison of the number of articles allegedly had been stolen as 

mentioned in Ext.1 with that of the depositions of PW-1 clearly shows 

some variation. From the evidence of PW-1 it can be found that two 

home theatres had been recovered from one Sankar Debnath and that 

accused Jainal had been arrested by police in connection with this case. 

Other witnesses, from PW-2 to PW-4, are completely silent about the 

persons responsible for committing the offence. Rather, they expressed 

their ignorance about them. 

16.  Thus, in order to come to a definite finding basing on the evidence of 

PW-1, I have to heavily rely on the evidence of I.O/PW-5. This witness in 

his evidence deposed that on 2.5.2011 he had been posted at Kalaigaon 

P.S. as S.I. of police. On that day O/C Sekhar Biswas registered an F.I.R. 

and entrusted the case for investigation to Bidyut Bikash Baruah. He 

identified the handwriting and signature of Bidyut Bikash Baruah. 

According to him after getting the task to investigate the case the I.O. 

visited the place of occurrence and drew a sketch map. Ext.3 is the 

sketch map and Ext.3 (1) is the signature of the I.O.  

17.  PW-5 also deposed that the I/O recovered Kingstar home theatre along 

with Speaker, stabilizer, three mobile set etc. from the possession of 

Sankar Debnath. Ext.2 is the seizure list and Ext.2 (2) is the signature of 

the I/O. According to him he completed the task of investigation as per 

instruction of the I/O on the ground of transfer of earlier I/O. 

Subsequently, he submitted charge sheet vide Ext.4 and Ext.4 (1) is his 

signature. 

18.  At the time of cross-examination PW-5 deposed that before recording 

statement of the accused persons the stolen articles were recovered. He 

admitted that no prayer had been made for recording statement of the 

accused persons U/S-164 CrPC.  

19.  I have minutely scrutinised the evidence of the prosecution witnesses 

and also carefully gone through the entire case record including the 
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materials in the case diary. It is evident that there is sufficient material 

against accused Sankar Debnath regarding his involvement into the 

crime. However, the evidence is not sufficient to come to a conclusion 

that the present two accused persons namely Abdul Ali and Jainal Ali 

were involved in the case. No single word has been whispered against 

them by the witnesses. Most interestingly, the evidence of prosecution 

witnesses are silent how and when accused Abdul Ali was arrested. So, 

outright it can be held that the prosecution has miserably failed to 

establish the guilt of accused Abdul Ali beyond all reasonable doubt. 

Similarly, the evidence is also completely silent why Jainal Ali had been 

arrested in this case. 

20.  Another, fact is that PW-1 and PW-5 in their evidence stated that the 

home theatres were recovered from the possession of Sankar Debnath. 

But, no inference can be drawn from Ext.2 or from other materials 

available how and in what manner the I/O got the clue regarding 

possession the articles by Sankar Debnath. Still there is sufficient prima 

facie material against him regarding his involvement into the crime. This 

fact would have been better explained if Sankar Debnath could be 

examined U/S-313 CrPC. However, it is already pointed out at para-3 of 

this judgment that Sankar Debnath has been declared proclaimed 

absconder vide order dated 14.08.2014 and the entire trial had been 

concluded in his absence. As such merely basing on the evidence of PW-1 

that accused Jainal Ali had been arrested in connection with this case 

without there being any explanation to that effect from the I/O concerned 

he cannot be convicted. On the other hand, as already pointed above, 

there is no iota of evidence against accused Abdul Ali. Therefore, he also 

cannot be convicted in this case. 

21.  In view of what has been discussed above, I hold that the prosecution 

has miserably failed to establish the guilt of accused Abdul Ali and Jainal 

Ali beyond all reasonable doubt. Accordingly, both of them deserves the 

benefit of doubt in their favour. Consequently, both of them are acquitted 

from this case and set at liberty forthwith. 
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22. On the other hand in view of order dated 14.8.2014 the declaration 

against accused Sankar Debnath that he is a proclaimed absconder shall 

remain in force until his arrest.   

23.  However, the bail bonds of the accused persons shall remain in force for 

the next six months in view of the spirit of Section-437 A of CrPC.   

24. The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 29th 

day of February, 2016 at Udalguri, BTAD:: Assam. 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Pran Kumar Debnath---------------------PW-1 

ii. Sri Sanjit Debnath----------------------------PW-2 

iii. Sri Ranjit Debnath----------------------------PW-3 

iv. Sri Kalyan Debnath---------------------------PW-4 

v. Sri Kumar Padmashree Sarmah(I/O)-------PW-5 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1-----------------------F.I.R. 

ii. Ext.1(1)-------------------Signature of informant in Ext.1 

iii. Ex.2----------------------Seizure List 

iv. Ext.2(1)------------------Signature of informant in Ext.2 

v. Ex.2(2)--------------------Signature of Bidyut Bikash Baruah in Ext.2 

vi. Ext.3----------------------Sketch map of the P.O.  

vii.Ext.4-----------------------Charge sheet  

viii.Ext.4(1)------------------Signature of I.O. in Ext.4 

4. DEFENCE EXHIBITS:--NIL---  

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         

--END-- 


